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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 151 
(T.D. 99-67) 
RIN 1515-AB60 


ACCREDITATION OF COMMERCIAL TESTING LABORATORIES; 
APPROVAL OF COMMERCIAL GAUGERS; CORRECTION 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule; correcting amendments and additions. 


SUMMARY: This document makes certain corrections to the document 
published in the Federal Register that adopted as a final rule, with some 
changes, proposed amendments to the Customs Regulations relating to 
the commercial testing and gauging of imported merchandise. The reg- 
ulations revised the general procedures for: Customs accreditation of 
commercial laboratories; the revocation or suspension of Customs-ac- 
credited laboratories; Customs approval of commercial gaugers; and 
the revocation or suspension of Customs-approved gaugers. The correc- 
tions in this document involve changes to the Customs Regulations per- 
taining to: 
(1) the time frame within which the Executive Director will issue 
a decision if a laboratory or gauger does not file a response to a pre- 
liminary notice of nonselection or to a proposed revocation or sus- 
pension of accreditation or approval; 
(2) the starting point and the length of the waiting period before 
a laboratory or gauger may file a new application after it has re- 
ceived final notice that it has not been selected for accreditation or 
approval based on a prior application, or after its accreditation or 
approval has been revoked or suspended; and 
(3) the starting point of the time frame within which a laboratory 
or gauger must file an action with the Court of International Trade 
if the laboratory or gauger chooses to challenge in the Court the de- 
cision made by the Assistant Commissioner, Office of Field Opera- 
tions, regarding not being selected for accreditation or approval or 
having its accreditation or approval revoked or suspended. 


These changes are made to clarify the procedures when Customs issues 


adverse decisions affecting the accreditation of laboratories and the ap- 
proval of gaugers. 
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EFFECTIVE DATE: This correction is effective February 25, 2000. 


FOR FURTHER INFORMATION CONTACT: Ira Reese, Laboratories 
& Scientific Services, (202) 927-1060; or Marcelino Borges, Laborato- 
ries & Scientific Services, (202) 927-1137. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On September 7, 1999, Customs published in the Federal Register (64 
FR 48528) T.D. 99-67 which adopted as a final rule, with some changes, 
proposed amendments to the Customs Regulations relating to the com- 
mercial testing and gauging of imported merchandise. The regulations 
revised the general procedures for: Customs accreditation of commer- 
cial laboratories; the revocation or suspension of Customs-accredited 
laboratories; Customs approval of commercial gaugers; and the revoca- 
tion or suspension of Customs-approved gaugers. 

The final rule document provides laboratories which apply for Cus- 
toms accreditation, but are not selected, and gaugers which apply for 
Customs approval, but are not selected, with two-levels of administra- 
tive review before allowing reapplication for accreditation or approval 
or further appeal to the Court of International Trade. This same reap- 
plication-appeal procedure is also provided for Customs-accredited lab- 
oratories and Customs-approved gauger facilities whose status is 
subsequently suspended or revoked or whose operations are subject to 
monetary penalties. The first-level of administrative review of such 
Customs decision is to the Executive Director, Laboratories & Scientific 
Services, and the second-level of administrative review is to the Assis- 
tant Commissioner, Office of Field Operations. 

After the administrative review process is completed, the regulations 
provide that a laboratory or gauger receiving an adverse agency deci- 
sion may either submit a new application for accreditation or approval 
after waiting a set time frame (90 days) from the date of the Executive 
Director’s last decision, or file an action with the Court of International 
Trade within a certain time frame (60 days) after the issuance of the 
Executive Director’s final decision. 

It has come to Customs attention that the Customs Regulations are 
unclear pertaining to: 


(1) the starting point and the length of the ——= before 
t 


a laboratory or gauger may file a new application after it has re- 
ceived final notice that it has not been selected for accreditation or 
approval based on a prior application, or after its accreditation or 
approval has been revoked or suspended; and 

(2) the starting point of the time frame within which a laboratory 
or gauger must file an action with the Court of International Trade 
if the laboratory or gauger chooses to challenge in the Court the de- 
cision made by the Assistant Commissioner, Office of Field Opera- 
tions, regarding not being selected for accreditation or approval or 
having its accreditation or approval revoked or suspended. 
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In addition, the regulations are unworkable regarding the time frame 
within which the Executive Director will issue a decision if a laboratory 
or gauger does not file a response to a preliminary notice of nonselec- 
tion or to a proposed revocation or suspension of accreditation or ap- 
proval. 


Filing a new application 

It has come to Customs attention that the regulations are not clear 
regarding the starting point and the length of the waiting period before 
a laboratory or gauger may file a new application after it has received a 
final notice that it has not been selected for accreditation or approval 
based on a prior application, or after its accreditation or approval has 
been revoked or suspended. This is because the regulations do not clear- 
ly set forth the procedures Customs contemplated. 

One interpretation of the regulations as they appear in the Federal 
Register dated September 7, 1999, could be that a laboratory or gauger 
who is not selected or whose accreditation or approval is revoked or sus- 
pended is required to receive the adverse determination from the Assis- 
tant Commissioner, Office of Field Operations, before being given the 
option of submitting a new application for accreditation or approval. 
Customs did not intend this to be the case. 

Customs contemplated that a laboratory or gauger who is not se- 
lected or whose accreditation or approval is being revoked or suspended 
may choose to accept the final notice of nonselection or notice of adverse 
determination issued by the Executive Director, not appeal to the Assis- 
tant Commissioner, and wait a set time frame from the Executive Direc- 
tor’s decision to reapply for accreditation and approval. 

Customs also contemplated that a laboratory or gauger that does ap- 
peal the nonselection, suspension, or revocation decision of the Execu- 
tive Director to the Assistant Commissioner may accept an adverse 
decision issued by the Assistant Commissioner, wait a set time frame 
from that decision and then reapply for accreditation and approval 
rather than challenge the Assistant Commissioner’s decision in the 
Court of International Trade. Unfortunately, while the language in the 
regulations clearly states that a laboratory or gauger that has received 
such an adverse determination by the Assistant Commissioner may 
reapply rather than challenge the decision in the Court of International 
Trade, the regulation states that the starting point of the waiting period 
for reapplying in this instance is the decision of the Executive Director, 
not the decision of the Assistant Commissioner. In this instance, the ob- 
vious starting point of the waiting period should be the Assistant Com- 
missioner’s decision. 

In this document, Customs is clarifying that a laboratory or gauger 
receiving a final adverse determination from the Executive Director or 
an adverse determination from the Assistant Commissioner regarding 
accreditation or approval may choose to not further appeal the decision 
and then reapply. The laboratory or gauger may accept the Executive 
Director’s final decision, not appeal the decision to the Assistant Com- 
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missioner, and reapply for accreditation or approval after a set time 
frame, with the date of the Executive Director’s final decision being the 
starting point of that time frame. If the laboratory or gauger chooses to 
appeal the Executive Director’s final decision to the Assistant Commis 

sioner, the laboratory or gauger may choose to accept the Assistant 
Commissioner’s decision in the matter, not file an action with the Court 
of International Trade, and reapply for accreditation or approval after 
a set time frame, with the date of the Assistant Commissioner’s decision 
being the starting point of that time frame. 

Once the clarification is made regarding the option (of a non-selected 
laboratory or gauger or a Customs-accredited laboratory or Customs- 
approved gauger which is suspended or revoked) to submit a new ap 
plication rather than appeal the Customs decision at either the 
Executive Director or Assistant Commissioner level, and the clarifica 
tion is made regarding the starting point of the waiting periods before a 
new application can be submitted, it becomes obvious that the time 
frames set forth in the regulations for submitting a new application also 
need to be revised; it was not Customs intention to allow the time frame 
for submitting a new application to be shorter than the time frame for 
following the appeal process. 

Accordingly, Customs is changing the time frames for submitting a 
new application to be as follows: 


(1) If the laboratory or gauger accepts the final adverse decision 
of the Executive Director, the laboratory or gauger may submit a 


new application to the Executive Director 180 days after the date of 
the Executive Director’s decision; and 

(2) If the laboratory or gauger appeals the final adverse decision 
of the Executive Director to the Assistant Commissioner, but ac- 
cepts an adverse appeal decision issued by the Assistant Commis- 
sioner, the laboratory or gauger may submit a new application to 
the Executive Director 120 days after the date of the Assistant 
Commissioner’s decision. 

Filing an action with the Court of International Trade 


It has also come to Customs attention that the regulations are not 
clear that Customs contemplated that a laboratory or gauger must ex- 
haust its administrative remedies before it may file an action with the 
Court of International Trade regarding an adverse accreditation or ap- 
proval determination. In other words, a laboratory or gauger may not 
file an action with the Court of International Trade until it has received 
an adverse determination issued by the Assistant Commissioner, Office 
of Field Operations. This correction seeks to clarify that point. 

In addition, this correction also changes the starting point of the time 
frame within which a laboratory or gauger must file an action with the 
Court of International Trade if the laboratory or gauger chooses to 
challenge in the Court a decision made by the Assistant Commissioner 
regarding not being selected for accreditation or approval or regarding 
having its accreditation or approval revoked or suspended. As pub- 
lished, the regulations state that the starting point of the 60-day time 
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frame begins with the issuance of the Executive Director’s notice of fi- 
nal action or decision. This procedure is not workable since the labora- 
tory or gauger must receive the adverse decision issued by the Assistant 
Commissioner before it can file an action with the court. The Executive 
Director’s decision is made prior to the Assistant Commissioner’s. Ac- 
cordingly, the starting point of the time frame within which a laborato- 
ry or gauger must file an action with the Court of International Trade is 
corrected to be the adverse decision issued by the Assistant Commis- 
sioner. 


Issuance of a final decision by the Executive Director 

The regulations provide that laboratories not expected to be selected 
for accreditation, gaugers not expected to be selected for approval, labo- 
ratories whose accreditation may be revoked or suspended, and gaugers 
whose approval may be revoked or suspended will be notified in writing 
by a preliminary notice of Customs proposed action in the matter and 
that the notice will state that the laboratory and gauger has the option 
of filing a response with the Executive Director within 30 calendar days. 

The regulations further provide that if the laboratory or gauger does 
not respond to the preliminary notice, the Executive Director will issue 
after 30 calendar days of the laboratory or gauger’s receipt of the pre- 
liminary notice a final notice of adverse determination in the case of a 
proposed suspension or revocation, or a final notice of nonselection in 
the case of a nonselection. 

Clearly, this is administratively infeasible. If Customs must wait 
30 days to receive a response, Customs cannot within the same time 
frame send out a notice based on a nonresponse informing the laborato- 
ry or gauger of its decision. Customs must provide the full 30 days for a 
laboratory or gauger to send in a response, and then if no response is 
received, have time to prepare the final notice of adverse determination 
or final notice of nonselection. 

Customs believes that it should have 30 additional days to send a final 
notice of adverse determination or final notice of nonselection to a labo- 
ratory or gauger after the laboratory or gauger’s 30-day response peri- 
od has expired. This 60-day time frame for Customs to send out a final 
notice of adverse determination or final notice of nonselection is consis- 
tent with the 60-day time frame that Customs has to issue these notices 
if a laboratory or gauger does respond to the preliminary notice. 

The regulations are changed accordingly to reflect that the Executive 
Director has 60 days from the date the preliminary notice was received 
by the laboratory or gauger to issue a final notice of nonselection or fi- 
nal notice of adverse determination if the laboratory or gauger does not 
respond to a preliminary notice. 


Corrected paragraphs 


The corrections made to the laboratory regulations are in para- 
graphs (g) and (k) of § 151.12. The corrections made to the gauger regu- 
lations are in paragraphs (e) and (i) of § 151.13. Because of the breadth 
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of these corrections and to make their application clear, the affected sec- 
tions identified above are republished below. 


Correction of Publication 

In the document published in the Federal Register as T.D. 99-67 on 
September 7, 1999 (64 FR 48528): 

1. On pages 48536 and 48537, in § 151.12, paragraphs (g)(1) and 
(g)(3) are corrected to read as follows: 

§ 151.12 Accreditation of commercial laboratories. 
- x ~ ‘* * ~ * 

(g) How will an applicant be notified concerning accreditation? 

(1) Notice of accreditation or nonselection. When Customs evaluation 
of a laboratory’s credentials is completed, the Executive Director will 
notify the laboratory in writing of its preliminary accreditation or non- 
selection. (Final accreditation determinations will not be made until 
the applicant has satisfied all bond requirements and made payment on 
all assessed charges and the balance of the applicable accreditation fee). 
All final notices of accreditation, reaccreditation, or extension of exist- 
ing Customs accreditation will be published in the Federal Register and 
Customs Bulletin. 

(2) * * * 

(3) Adverse accreditation decisions; appeal procedures. 

(i) Preliminary notice. A laboratory which is not selected for accredi- 
tation will be sent a preliminary notice of nonselection. The prelimi- 
nary notice of nonselection will state the specific grounds for the 
proposed nonselection decision and advise the laboratory that it may 
file a response addressing the grounds for the action proposed with the 
Executive Director within 30 calendar days of the date the preliminary 
notice of nonselection was received by the laboratory. 

(ii) Final notice. (A) Based on nonresponse. If the laboratory does not 
respond to the preliminary notice, the Executive Director will issue a 
final notice of nonselection within 60 calendar days of the date the pre- 
liminary notice of nonselection was received by the laboratory appli- 
cant. The final notice of nonselection will state the specific grounds for 
the nonselection and advise the laboratory that it may choose to pursue 
one of the following two options: 

(1) Submit a new application for accreditation, in accordance with 
the provisions of paragraph (f)(1) of this section, 180 days after the date 
of the final notice of nonselection; or 

(2) Administratively appeal the final notice of nonselection to the As- 
sistant Commissioner within 30 calendar days of the date of the final 
notice of nonselection. 

(B) Based on response. If the laboratory files a timely response, the 
Executive Director will issue a final determination regarding the labo- 
ratory’s accreditation within 30 calendar days of the date the appli- 
cant’s response is received by the Executive Director. If this final 
determination is adverse to the laboratory, then the final notice of non- 
selection will state the specific grounds for nonselection and advise the 
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laboratory that it may choose to pursue one of the two options provided 
at paragraphs (g)(3)(ii)(A)(1) and (2) of this section. 

(iii) Appeal decision. The Assistant Commissioner will issue a deci- 
sion on the appeal within 30 calendar days of the date the appeal is recei- 
ved. If the appeal decision is adverse to the laboratory, then the decision 
notice will advise the laboratory that it may choose to pursue one of the 
following two options: 

(A) Submit a new application for accreditation, in accordance with 
the provisions of paragraph (f)(1) of this section, 120 days after the date 
of the appeal decision; or 

(B) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days of the date of 
the appeal decision. 

2. On pages 48538 and 48539, in § 151.12, paragraphs (k)(2) and 
(k)(3) are corrected and paragraph (k)(4) is added to read as follows: 


§ 151.12 Accreditation of commercial laboratories. 


* cd * * a *~ * 


(k) How can a laboratory have its accreditation suspended or revoked 
or be required to pay a monetary penalty? 

(1) ** * 

(2) Notice of adverse action. When a decision to suspend or revoke ac- 
creditation, and/or assess a monetary penalty is made, the Executive Di- 
rector will immediately notify the laboratory in writing, indicating 
whether the action is effective immediately or is proposed. 


(i) Immediate suspension or revocation. Where the suspension or re- 
vocation of accreditation is immediate, the Executive Director will issue 
a final notice of adverse determination. The final notice of adverse de- 
termination will state the specific grounds for the immediate suspen- 
sion or revocation, direct the laboratory to cease performing any 
Customs-accredited functions, and advise the laboratory that it may 
choose to pursue one of the following two options: 

(A) Submit a new application for accreditation, in accordance with 
the provisions of paragraph (f)(1) of this section, 180 days after the date 
of the final notice of adverse determination; or 

(B) Administratively appeal the final notice of adverse determination 
to the Assistant Commissioner within 30 calendar days of the date of the 
final notice of adverse determination. 

(ii) Proposed suspension, revocation, or assessment of monetary penal- 
ty. 

(A) Preliminary notice. Where the suspension or revocation of accred- 
itation, and/or the assessment of a monetary penalty is proposed, the 
Executive Director will issue a preliminary notice of proposed action. 
The preliminary notice of proposed action will state the specific 
grounds for the proposed action, inform the laboratory that it may con- 
tinue to perform those functions requiring Customs-accreditation until 
the Executive Director’s final notice is issued, and advise the laboratory 
that it may file a response addressing the grounds for the action pro- 
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posed with the Executive Director within 30 calendar days of the date 
the preliminary notice of proposed action was received by the laborato- 
ry. The laboratory may respond by accepting responsibility, explaining 
extenuating circumstances, and/or providing rebuttal evidence. The 
laboratory also may ask for a meeting with the Executive Director or his 
designee to discuss the proposed action. 

(B) Final notice. 

(1) Based on nonresponse. If the laboratory does not respond to the 
preliminary notice of proposed action, the Executive Director will issue 
a final notice of adverse determination within 60 calendar days of the 
date the preliminary notice of proposed action was received by the labo- 
ratory. The final notice of adverse determination will state the specific 
grounds for the adverse determination, direct the laboratory to cease 
performing any Customs-accredited functions, and advise the laborato- 
ry that it may choose to pursue one of the two options provided at para- 
graphs (k)(2)(i)(A) and (B) of this section. 

(2) Based on response. If the laboratory files a timely response, the 
Executive Director will issue a final determination regarding the status 
of the laboratory’s accreditation within 30 calendar days of the date the 
laboratory’s response is received by the Executive Director. If this final 
determination is adverse to the laboratory, then the final notice of ad- 
verse determination will state the specific grounds for the adverse ac- 
tion, advise the laboratory to cease performing any functions requiring 
Customs accreditation, and advise the laboratory that it may choose to 
pursue one of the two options provided at paragraphs (k)(2)(i)(A) and 
(B) of this section. 

(3) Publication of final notices of adverse determination. Any final 
notices of adverse determination issued by the Executive Director re- 
sulting in a laboratory being directed to cease performing Customs-ac- 
credited functions will be published in the Federal Register and 
Customs Bulletin and the notice published will include the effective 
date, duration, and scope of the determination. 

(4) Appeal decision. The Assistant Commissioner will issue a decision 
on the appeal within 30 calendar days of the date the appeal is received. 
If the appeal decision is adverse to the laboratory, then the decision no- 
tice will advise the laboratory that it may choose to pursue one of the 
following two options: 

(i) Submit a new application for accreditation, in accordance with the 
provisions of paragraph (f)(1) of this section, 120 days after the date of 
the appeal decision; or 

(ii) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days of the date of 
the appeal decision. 

3. On pages 48540 and 48541, in § 151.13, paragraphs (e)(1) and 
(e)(3) are corrected to read as follows: 
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§ 151.13 Approval of commercial gaugers. 


* * “ * ~ * 


(e) How will an applicant be notified concerning approval? 

(1) Notice of approval or nonselection. When Customs evaluation of a 
gauger’s credentials is completed, the Executive Director will notify the 
gauger in writing of its preliminary approval or nonselection. (Final 
approva! determinations will not be made until the applicant has satis- 
fied all bond requirements and made payment on all assessed charges 
and the balance of the applicable approval fee). All final notices of ap- 
proval, reapproval, or extension of existing Customs approval will be 
published in the Federal Register and Customs Bulletin. 

(2) * * * 

(3) Adverse approval decisions; appeal procedures. 

(i) Preliminary notice. A gauger which is not selected for approval will 
be sent a preliminary notice of nonselection. The preliminary notice of 
nonselection will state the specific grounds for the proposed nonselec- 
tion decision and advise the gauger that it may file a response address- 
ing the grounds for the action proposed with the Executive Director 
within 30 calendar days of the date the preliminary notice of nonselec- 
tion was received by the gauger. 

(ii) Final notice. (A) Based on nonresponse. If the gauger does not re- 
spond to the preliminary notice, the Executive Director will issue a final 
notice of nonselection within 60 calendar days of the date the prelimi- 
nary notice of nonselection was received by the gauger applicant. The 
final notice of nonselection will state the specific grounds for the non- 
selection and advise the gauger that it may choose to pursue one of the 
following two options: 

(1) Submit a new application for approval, in accordance with the 
provisions of paragraph (d)(1) of this section, 180 days after the date of 
the final notice of nonselection; or 

(2) Administratively appeal the final notice of nonselection to the As- 
sistant Commissioner within 30 calendar days of the date of the final 
notice of nonselection. 

(B) Based on response. If the gauger files a timely response, the Execu- 
tive Director will issue a final determination regarding the gauger’s ap- 
proval within 30 calendar days of the date the applicant’s response is 
received by the Executive Director. If this final determination is adverse 
to the gauger, then the final notice of nonselection will state the specific 
grounds for nonselection and advise the gauger that it may choose to 
pursue one of the two options provided at paragraphs (e)(3)(ii)(A)(Z) 
and (2) of this section. 

(iii) Appeal decision. The Assistant Commissioner will issue a deci- 
sion on the appeal within 30 calendar days of the date the appeal is recei- 
ved. If the appeal decision is adverse to the gauger, then the decision 
notice will advise the gauger that it may choose to pursue one of the fol- 
lowing two options: 
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A) Submit a new application for approval, in accordance with the 
provisions of paragraph (d)(1) of this section, 120 days after the date of 
the appeal decision; or 

(B) File an action with the Court of International Trade, pursuant to 

chapter 169 of title 28, United States Code, within 60 days of the date of 
the oil decision. 
4. On pages 48542 and 48543, in § 151.13, paragraphs (i)(2) and (i 
are corrected and paragraph (i)(4) is added to read as follows: 


§ 151.13 Approval of commercial gaugers. 


How can a gauger have its approval suspended or revoked or be re- 
quired to pay a monetary penalty? 

(1) **? 

2) Notice of adverse action. When a decision to suspend or revoke ap- 
proval, and/or assess a monetary penalty is made, the Executive Direc- 
tor will immediately notify the gauger in writing, indicating whether 
the action is effective immediately or is proposed. 

(i) Immediate suspension or revocation. Where the suspension or re- 
vocation of approval is immediate, the Executive Director will issue a 
final notice of adverse determination. The final notice of adverse deter- 
mination will state the specific grounds for the immediate suspension 
or revocation, direct the gauger to cease performing any Customs-ap- 
proved functions, and advise the gauger that it may choose to pursue 
one of the following two options: 

(A) Submit a new application for approval, in accordance with the 
provisions of paragraph (d)(1) of this section, 180 days after the date of 
the > final notice of nonselection; or 

(B) Administratively appeal the final notice of adverse determination 
to the Assistant Commissioner within 30 calendar days of the date of the 
final notice of adverse determination. 

ii) Proposed suspension, revocation, or assessment of monetary penal- 
ty. 

(A) Preliminary notice. Where the suspension or revocation of ap- 
proval, and/or the assessment of a monetary penalty is proposed, the 
Executive Director will issue a preliminary notice of proposed action. 
The preliminary notice of proposed action will state the specific 
grounds for the proposed action, inform the gauger that it may continue 
to perform those functions requiring Customs-approval until the 
Executive Director’s final notice is issued, and advise the gauger that it 
may file a response addressing the grounds for the action proposed with 
the Executive Director within 30 calendar days of the date the prelimi- 
nary notice of proposed action was received by the gauger. The gauger 
may respond by accepting responsibility, explaining extenuating cir- 
cumstances, and/or providing rebuttal evidence. The gauger also may 
ask for a meeting with the Executive Director or his designee to discuss 
the proposed action. 
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(B) Final notice. 

(1) Based on nonresponse. If the gauger does not respon 
liminary notice of proposed action, the Executive Direct 
final notice of adverse determination within 60 cal 
date the preliminary notice of proposed action 
gauger. The final notice of adverse determinat 
grounds for the adverse determination, direct the 
forming any Customs-approved functions, and advi 
may choose to pursue one of the two options pro 
(i)(2)(i)(A) and (B) of this section. 

(2) Based on response. If the gauger file 
tive Director will issue a final determinz — reg 
gauger’s approv al within 30 calendar days of th 
sponse is received by the Executive Director. If thi 
is adverse to the gauger, then the final notice of adv 
will state the specific grounds for the adverse act 
to cease performing any functions requiring Cust 
vise the gauger that it may ae to pursue one 
vide ed at paragraphs (i)(2)(i))(A) and (B) of thi 

3) Public ation of | Final notices of adverse dete 
tices of adverse determination issued by the ma cecut 
ing in a gauger being directed to cease performin 
functions will be published in the Federal Re gist 
tin and the notice published will include the eff 
and scope of the determination. 

(4) Appeal decision. The Assistant Commissions 
on the appeal within 30 calendar days of the « t pp 
If the appeal decision is adverse to the gauger, then the decision notice 
will advise the gauger that it may choose to pursue one of the following 
two options: 

i) Submit a new application for approval, in accordance with the pro- 
visions of paragraph (d)(1) of this section, 120 days; he dat 
appeal decision; or 

(ii) File an action with the Court of Internationa 
chapter 169 of title 28, United States Code, within 
the date of the appeal decision. 

Dated: February 18, 2000. 

STUART 
Assistan 
7 of Reg li 


Published in the Federal Register, Fet 
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(T.D. 00-12) 


RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General Notice. 


SUMMARY: The following Customs broker license numbers were erro- 


1eously included in a published list of revoked Customs brokers licenses 
in the Federal Register. 


Laredo 10303 
11898 


06518 


A and A Customs Brokerage Services, Inc 
New York Walker Inter 


ional Transportation 
Baltimore Airschott, Inc 


t 


Licenses 10303, 11898 and 06518 are valid licenses. 
Dated: February 17, 2000 
RAYMOND W. KELLY, 
Commissioner. 


Published in the Federal Register, February 25, 2000 (65 FR 10152) 





U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF A GENERAL PROGRAM TEST: 
PROCEDURE FOR TRANSFER OF ACCOMPANIED 
(INTERNATIONAL) IN-TRANSIT BAGGAGE 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a test pro- 
gram that allows participating air carriers to electronically transmit 
information to Customs to transfer accompanied air passenger 
(checked) baggage from one aircraft entering the United States to 
another aircraft departing from the United States enroute to a foreign 
destination. For carriers participating in the test, this information fil- 
ing procedure will replace the filing procedure for the air cargo mani- 
fest form (Customs Form (CF) 7509) currently provided for under the 
Customs Regulations and will permit more effective in-transit passen- 
ger and in-transit baggage processing procedures. The test covers arriv- 
ing flights of air carriers participating at an acceptable performance 
level in the Advance Passenger Information System (APIS) program. 
This notice invites public comments concerning any aspect of the test, 
informs interested members of the public of the eligibility require- 
ments for voluntary participation in the test, and describes the infor- 
mation transmission and baggage processing procedures required of 
those participating in the test. 


EFFECTIVE DATES: The testing period will commence no earlier 
than March 24, 2000 and will run for approximately one year. Com- 
ments concerning this notice, including eligibility standards, applica- 
tion process, and information submission requirements, must be 
received on or before March 24, 2000. To participate in the test, the nec- 
essary information, as set forth in this notice, must be filed with Cus- 
toms on or before March 24, 2000. 


ADDRESSES: Written comments regarding this notice should be ad- 
dressed to Passenger Programs, U.S. Customs Service, 1300 Pennsylva- 
nia Avenue, N.W,, Room 5.4D, Washington, D.C. 20229. Air carriers that 
have entered into an agreement with the Government by signing an 
APIS Memorandum of Understanding (MOU) may request participa- 
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tion in the test program by providing written notification, to the port 
director with jurisdiction over the airport where the transfer of accom- 
panied international in-transit baggage will occur, of their acceptance 
of all the conditions outlined in the “Conditions of Operation” section 
of this notice. Air carriers who wish to participate in the test can apply 
to participate in the APIS program by contacting Mike Cronin, Acting 
Associate Commissioner for Programs, U.S. Immigration & Natural- 
ization Service, 425 I Street, N.W., Washington, D.C. 20536. 


FOR FURTHER INFORMATION CONTACT: For operational or 
policy matters: Steve A. Gilbert, Office of Field Operations (202) 
927-1391. For regulatory matters: Larry L. Burton, Office of Regula- 
tions and Rulings (202) 927-1287. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Customs recognizes that commercial air travel is a dynamic and ever 
changing industry. The establishment of new ways of operating within 
the industry, including gateway airports, air carrier hubs, and the ad- 
vent of global alliances, fosters new working relationships between air 
carriers. Air carriers are continually looking to improve international 
passenger processing, one aspect of which is the efficient transfer of in- 
ternational in-transit baggage, a matter also of concern to Customs. 
The announced test is designed to test procedures for processing inter- 
national in-transit baggage and for filing certain information in place 
of an air cargo manifest. 

The announced test program pertains to passengers and their bag- 
gage arriving in the United States aboard one aircraft and departing 
from the United States aboard another aircraft. Thus, the test pertains 
to international in-transit passengers and their international in-tran- 
sit baggage, i.e., in transit through the United States to a foreign des- 
tination. 

The baggage referred to is checked baggage, not carry on baggage. Be- 
cause checked baggage is stored below the passenger cabin in the bag- 
gage compartment of the aircraft, passengers do not have access to it 
during flights. Because the passengers are on board the same aircraft as 
their checked baggage, the baggage is considered accompanied baggage 
(as opposed to unaccompanied baggage). 

Thus, to reiterate, the test program covers the following specific kind 
of baggage: accompanied, international, in-transit, checked baggage 
that arrives in the United States on board one aircraft and departs from 
the United States on board another aircraft. (Hereafter, this baggage 
will be referred to merely as in-transit baggage or baggage.) 


The Air Cargo Manifest Requirement Under the Customs Regulations 

Under § 122.48(a) of the Customs Regulations (19 CFR 122.48(a)), 
air carriers arriving in the United States from a foreign area must file 
an air cargo manifest (Customs Form (CF) 7509) for all cargo on board. 
(See 19 U.S.C. 1431(a) and 1644a(b)(1)(E).) This filing requirement can 
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be met by manually submitting the manifest form (CF 7509) to Cus- 
toms or by filing an electronic manifest under the Automated Manifest 
System (AMS). (See 19 U.S.C. 1431(b), 1431(d)(1), and 1644a(b)(1)(E) 

Section 122.48(e) of the Customs Regulations (19 CFR 122.48(e 
pertains specifically to accompanied baggage entering the United 
States in one aircraft and leaving the United States in another aircraft. 
It provides that when passengers do not have access to their baggage 
while in transit through the United States, the baggage is considered 
cargo and must be listed on the air cargo manifest. (See also § 122.101 of 
the Customs Regulations (19 CFR 122.101), which provides that such 
baggage must be listed on the air cargo manifest in accordance with 
§ 122.48(e).) 

Thus, the Customs Regulations require that in-transit baggage 
kind covered by the announced test program must be listed 
cargo manifest submitted to Customs when passengers ¢ 
cess to their baggage while in transit through the United 
tween flights). 

Under the test program, in-transit passengers will not have access to 
their in-transit baggage between flights, but the ordinarily applicable 
air cargo manifest filing requirement under the Customs Regulations 
will be replaced by a procedure requiring the test participant, prior to 
the flight’s arrival, to electronically file certain information via the Ad- 
vanced Passenger Information System (APIS) program (see “APIS” 
section below) and to file certain other information either by manual 
delivery at the port of arrival or by allowing Customs access to its reser- 


vations data base. (See Conditions (1) and (2) of the “Conditions of Op- 
eration” section of this notice.) The required information that will be 
provided electronically via APIS pertains to passengers, including in- 
; 
I 


transit passengers. The required information that will be provided ei- 
ther by manual delivery or through Customs access to the participant’s 
reservations data base includes information on the in-transit baggage. 

Participants that submit the required information will not have to 
file an air cargo manifest (CF 7509) for their in-transit baggage, either 
manually or electronically. This exemption applies only to in-transit 
baggage covered by the test program; the requirement that a manifest 
must be filed for cargo remains in force. 


In-Transit Baggage Processing 


Ordinarily, although procedures can vary somewhat depending on 
the airport, in-transit passengers deplaning from the arriving aircraft 
pick up their checked baggage at the baggage carousel, proceed through 
Customs processing (inspection) with their baggage, and then submit 
the baggage to a transfer desk where it is placed in a staging area to be 
picked up for loading onto the departing aircraft. Because, under this 
procedure, passengers access their baggage between flights, there is no 
requirement to list the baggage on the air cargo manifest for submis- 
sion to Customs. This ordinary practice that occurs at most airports is 
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provided for under § 122.101(a) of the Customs Regulations (19 CFR 
122.101(a)). 

The test program differs from the ordinary procedure of § 122.101(a 
as described above. Under the test, the baggage will not be released to 
in-transit passengers between flights for Customs processing and sub 
sequent submission to the transfer desk. Rather, after being off-loaded 
from the arriving aircraft, the baggage will be moved (by the arriving 
carrier or authorized airport personnel) to a Customs approved securi 
ty area where some form of inspection, at Customs discretion, may take 
place. From the security area, whether or not Customs inspects all or 
some of the baggage, the baggage will be transported to the departing 
aircraft. The in-transit passengers, in most instances, will proceed 
through Customs processing upon deplaning, without their checked 
baggage, to await boarding onto the departing aircraft. (However, some 
airport facilities provide for secure areas where deplaning in-transit 
passengers wait to board the departing aircraft, without going through 
Customs processing.) 

Processing in-transit baggage under the test program will also differ 
from the procedure provided for under § 122.101(b) (a voluntary alter- 
native to the § 122.101(a) procedure), which allows passengers to have 
the air carrier treat their baggage as cargo, with different processing re 
quirements and fees, including an air cargo manifest filing require 
ment. Under the test, the baggage will not be treated as cargo and the 
uir cargo manifest will not be filed (either manually or electronically). 


The APIS Program 

The APIS program is an already existing and independent voluntary 
program. Air carrier participants in APIS enter into a memorandum of 
understanding (MOU) with the Government under which they agree t 
electronically provide certain information to Customs and the Im 
migration & Naturalization Service (INS) prior to a flight’s arrival in 
the United States. The information provided pertains, in part, to the 
passengers on board the aircraft and depends upon the specific terms of 
the MOU. 

Analysis of this information by Customs and the INS, while these 
flights are enroute to the United States, allows for expedited processing 
of the vast majority of the passengers when they arrive in the United 
States. The expedited processing of these flights is referred to as “Blue 
Lane processing” in the APIS MOU, and flights for which air carriers 
have transmitted required data at or above minimum standards set 
forth in the MOU (accuracy rates) are considered “Blue Lane eligible” 
flights. Customs and the INS monitor the performance of air carriers 
participating in APIS to evaluate their compliance with the standards 
of the MOU. Less than acceptable performance can result in a loss of 
Blue Lane eligibility status for a given flight. (An APIS participating air 
carrier may have several APIS qualified flights that originate from dif- 
ferent foreign places and/or arrive at several different U.S. airports 
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Loss of Blue Lane eligibility for a given flight (or flights) would not 
sult necessarily in suspension from the APIS program altogether. 
While APIS is a separate and independent program that has been i: 
operation for several years, it has been integrated into and made a cor 
n of the announced test (see Condition (1) of the “Conditions of 
’ section). Air carriers operating under the APIS program 
ire not re equ ired to participate in the test (as it is a voluntary progr: 
d election not to participate will not affect their APIS status 
General Test Authority 
Pabaiaaii to Title VI (entitiled “Customs Modernization”) of thi 
North American Free Trade Agreement Implementation Act (the Act; 
Pub. L. 103-182, 107 Stat. 2057 (December 8, 1993)), Customs amended 
its regulations, in part, to enable the Commissioner of Customs to cor 
juct limited test programs/procedures designed to evaluate the effec 
iveness of new technology or operational procedures which have as 
their goal the more efficient and effective processing of passengers, car- 
I d merchandise. Section 101.9(a) of the Customs Regulations 
101.9(a)) allows for such general testing. (See TD 95-21 (60 FR 
arch 16, 1995). This test is established pursuant to those regu 


INTENT OF THE TEST PROGRAM 
stoms plans to work with the air carrier community, other agen 
ind other parties affected by this test program in the design, imple- 
tation, and evaluation of the test. Customs intends to use the 


xperience gained in administering the test program to design opera- 
tional procedures, automated systems, and regulations that are su} 


portive of, and compatible with, the business environment of the air 
ier industry, Customs enforcement mission, and the industry’s and 
n 


Customs efforts to improve international passenger processing. 
CONDITIONS OF OPERATION 

The announced test provides an alternative to the ordinary in-transit 
baggage processing procedure of § 122.101(a) and replaces the regula- 
tory requirement of § 122.48(e) to file (manually or siodteaia cally) with 
Customs, at the port of arrival, an air cargo manifest (CF 7509) for ac- 
companied in-transit baggage, so long as participants agree to the fol 
lowing test conditions of operation: 

1) The APIS component: The participant must transmit to Customs 
via APIS, pricr to arrival of the aircraft, the information required under 
the terms of the APIS MOU. 

2) The participant must also submit to Customs an “onward connec- 
tor listing,” a document that identifies the arriving flight number, in- 
transit passenger names, their checked (in-transit) baggage tag 
numbers, and their ultimate foreign destination(s). The participant 
may provide this information in the form of a computer generated re- 
port, screen print, or other hard copy document manually submitted to 
Customs prior to arrival, or by allowing Customs to electronically ac- 
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cess its reservations database in order that Customs may extract an 
“onward connector listing” containing the required information prior 
to arrival of the flight. 

3) The participant must affix an in-transit international baggage tag 
to each piece of in-transit baggage at the foreign point of origin, as pro- 
vided for under § 18.14 of the Customs Regulations (19 CFR 18.14), to 
visually identify the baggage for later exportation from the United 
States. 

4) The participant must perform staging and transferring of in- 
transit baggage in Customs approved security areas (except for plane- 
to-plane transfers approved by Customs locally). 

(5) The participant must ensure that all carrier employees or con- 
tract ramp service employees with access to the in-transit baggage will 
have and display (or produce upon demand) approved identification is- 
sued under the Customs Regulations (19 CFR Part 122, Subpart S, en- 
titled “Access to Customs Security Areas”). 

6) The participant must timely deliver in-transit baggage to Cus- 
toms approved secure areas and to the Federal Inspection Service (FIS) 
area for inspection, if and when requested. 

7) The participant must maintain direct control of the in-transit 

ggage until the departing carrier responsible for exporting the bag- 
age has signed a receipt for it, which will transfer bond liability from 
he participant to the departing carrier. 

Test participants agreeing to follow the above conditions of operation 
ill be allowed to participate in the test. If for any reason, however, a 
participant's APIS or electronic reservations database system becomes 
inoperative, Customs is unable to receive APIS information trans- 
mitted by a participant, or access to the participant’s reservations data- 
herwise not available, the participant will be required to 
submit a paper document listing the required APIS passenger informa- 
tion and the in-transit baggage information prior to the arrival of the 


base 1s ot 


REGULATORY PROVISIONS SUSPENDED 


Section 122.48(e) of the Customs Regulations (19 CFR 122.48(e)), 
pertaining to the filing of an air cargo manifest for international, in- 
transit baggage, will be suspended during this test for test participants 
that provide the information required under the test’s conditions of op- 
eration and otherwise meet those conditions. 


ELIGIBILITY CRITERIA 


To be eligible to participate in the program, an applicant air carrier: 
(1) must be an APIS participating carrier (having entered into an 
agreement with the Government by signing an APIS MOU) and 
(2) must be performing acceptably under the APIS MOU and have been 
so performing for a period of at least four weeks. 
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THE APPLICATION PROCESS 

Participation in the test program is open only to APIS participating 
air carriers in good standing (performing under the MOU at acceptable 
a . To apply for participation in the test, these APIS participating 

* carriers must submit a written statement to the port director wit! 
vurisdiction over the airport where the transfer of the in-transit bag- 
gage will occur within 30 days following the publication of this notice in 
Federal Register. The statement (examples of which mat 

tained from the port director) must be signed by an authorized 
of the carrier. It must ee that the air carrier agrees to all th 
tions set forth in the “Conditions of Operation” section of 
and that it wishes to voluntarily participate in the test. The 
must also designate a local point of contact and telephone 
use by Customs personnel at the port. 

To apply for participation in the APIS program, a snes ite 
ticipation in the test program, air carriers should conta 
port director with jurisdiction over the airport w ee the 
erate or contact Mike Cronin, Acting Associate 
crams, U.S. Immigré ition & Naturalization Service 
Wastiinebeet D.C. 20536. 


REVOCATION AND REINSTATEMEN 


Customs, in its mission to interdict the flow of 
other contraband into the United States, places e 
\PIS transmissions and in-transit baggage informatio 


the port director with jurisdiction over the airport where th 

ipant is operating may revoke a test participant’s priv to oO} 
under the test program in certain circumstances. A participant’ 

lege can be revoked altogether (full revocation) or the revocation m 
be partial (e.g., limited to a certain flight or flights 

Full revocation may be ordered where a test participant has been 
pended from operating under the APIS program. Where the loss of Blu 
Lane eligibility for a given flight (or flights) does not result in a partici- 
pant’s suspension from the APIS program, it will result in rev: 
the participant’s privilege to operate under the test progr 
flight (or those flights) until the participant’s Blue La 
tus for that flight (or those flights) is restored. This is a partial 1 
tion. 

A test participant’s privilege to operate under the test also ca 
ly or partially revoked for less than satisfactory performance of a1 
the conditions of operation. Also, where the port director d 
that a participant’s test performance is unsatisfactory in any 
may compromise the Customs enforcement mission, the privilege 
be fully or partially revoked. 

A participant whose privilege to operate under the test has been 
voked for any reason will be required to file an air cargo manifest that 
lists in-transit baggage under ordinary procedures (manually or ele 
tronically), in accordance with the requirements of the Customs an 
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lations (19 CFR 122.48(e) and 122.101), or to have its in-transit 
passengers take their baggage through Customs processing as provided 
under § 122.101(a). If there has been a full revocation of test privileges, 
all covered flights will be affected. If the revocation was limited to a cer- 
tain flight (or flights) or to a certain airport, only those flights or that 
airport will be affected. 

A participant’s reinstatement into the test program, after full or par- 
tial revocation of privileges, may be permitted after the participant sub- 
mits to the appropriate port director a written explanation of the 
problems that led to the revocation of privileges and the measures taken 
to correct those problems. Where a full revocation was based on a test 
participant’s suspension from APIS, reinstatement into the test pro- 
gram will require reinstatement into the APIS program. Where test 
privileges were revoked relative to a given flight, for the reason that the 
flight lost Blue Lane eligibility status, reinstatement into the test pro- 
gram for that flight will depend upon restoration of Blue Lane eligibil- 
ity status for that flight. Reinstatement into the test program also may 
be accomplished by sufficiently improving performance or satisfactori- 
ly correcting deficiencies with respect to other test conditions when 
these performance factors were the reason(s) for full or partial revoca- 
tion of privileges. 


TEST EVALUATION CRITERIA 


Customs will review all public comments received concerning any as- 
pect of the test program or procedures, amend procedures as necessary 
in light of those comments, form problem-solving teams, and establish 
baseline measures and evaluation methods and criteria. 

The following evaluation methods and criteria have been suggested 
to measure the performance of test participants: (1) measuring partici- 
pants’ APIS data transmissions and other information submissions 
regarding in-transit passengers and baggage for timeliness, complete- 
ness, and accuracy, (2) tracking the number of deficiencies that occur in 
the delivery of in-transit baggage to Customs secure areas or, when nec- 
essary, to the FIS area, (3) tracking deficiencies in the performance of 
other test conditions, and (4) assessing the impact on Customs work- 
load, including cycle time and workload shifts. 

Six months after implementation of the program, evaluations of the 
program will be commenced. Results of the test evaluations will be 
available at the conclusion of the test and will be made available to the 
public upon request. 


Dated: February 17, 2000. 


CHARLES W. WINWOOD, 


Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, February 23, 2000 (65 FR 9054)] 
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DEPARTMENT OF THI = ASURY 
OFFICE OF THE COMMISSIONE F CUSTOMS, 
Washington. DC, Fel bruary 23, 2000 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi 
cient interest to the public and U. S. Customs Service field offices to 
merit publication in the Customs BULLETIN 
STUART P. SEIDEI 
Assistant Ci ommutssioner, 


Office of culations and Rulin 


/ dl p 


PROPOSED REVOCATION OF RULING LETTER 
TREATMENT RELATING TO THE CLASSIFICATION 
WOMAN’S KNIT PULLOVER SWEATER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling | 

and treatment relating to the classification of a woman’s knit pul 
sweater. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C 
1625(c)), this notice advises interested parties that Customs intends 
revoke a ruling letter pertaining to the tariff classification of a woman’s 
knit pullover sweater and revoke any treatmen t previously accorded by 
Customs to substantially identical merchandise. Comments are invited 
on the correctness of the proposed action 


DATE: Comments must be received on or before 


ADDRESS: Written comments (preferably in triplic 


2000. 


fy 


ate) are to be aa- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile ee ication Branch, 1300 Pennsylvania Avenue 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial felines Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whetherany other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of a 
woman’s knit pullover sweater. Although in this notice Customs is spe- 
cifically referring to one ruling, Port Decision (PD) D89797, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule. Any person with 
substantially identical merchandise should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of the final decision of this notice. 

In PD D89797, dated May 7, 1999, the classification of awoman’s knit 
pullover sweater was determined to be in subheading 6110.10.1020, 
HTSUSA, which provides for women’s sweaters, wholly of cashmere. 
This ruling letter is set forth in “Attachment A” to this document. Since 
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The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. 

MANUEL C. ALVAREZ, 
Acting Service Port Director, 
El Paso, Texas. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 963694 jb 
Category: Classification 
Tariff No. 6110.10.2030 
MR. JOHN IMBROGULIO 
NORDSTROM 
1617 Sixth Avenue, Suite 1000 
Seattle, WA 98101 


Re: Classification of knit garments: wholly of; General Note 19 (e)(i). 


DEAR Mk. IMBROGULIO 

On May 7, 1999, Customs, at the port of El Paso, Texas, issued to you Port Decision Let- 
ter (PD) D89797, classifying certain women’s knit garments in subheading 6110.10.1020, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), in the provision 
for women’s sweaters, wholly of cashmere. Upon review of that ruling we have determined 
that classification of that merchandise in subheading 6110.10.1020, HTSUSA, is in error. 
The correct classification of the subject merchandise is in subheading 6110.10.2030, 
HTSUSA, pursuant to the analysis that follows below. 


Facts: 

The subject garment, referenced style CC1653, is a woman’s pullover sweater, 
constructed of 51 percent cashmere and 49 percent cotton knit fabric, with less than nine 
stitches per two centimeters measured in the horizontal direction. The sweater, which ex- 


tends below the waist, features a crew neck, long sleeves with rib-knit cuffs and a rib-knit 
bottom. 


Issue: 
What is the proper classification for the subject merchandise? 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, taken in order. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI. 

Chapter 61, HTSUS, provides for articles of apparel and clothing accessories, knitted or 
crocheted. Statistical Note 3 to that chapter states that, “For purposes of this chapter, sta- 
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tistical provisions for sweaters include garments, whether or not known as pullovers, vests 
or cardigans, the outer surfaces of which are constructed essentially with 9 or fewer 
stitches per 2 centimeters measured in the direction the stitches were formed, and gar- 
ments, known as sweaters, where, due to their construction, the stitches on the outer sur- 
face cannot be counted in the direction the stitches were formed.” 

Heading 6110, HTSUS, provides for, sweaters, pullovers, sweatshirts, waistcoats (vests) 
and similar articles, knitted or crocheted 

General Note 19(e)(i) states: 


the terms “wholly of”, “in part of”, and “containing”, when used between the descrip- 
tion of an article and a material (e.g., “woven fabrics, wholly of cotton”), have the fol- 
lowing meanings: 
(i) “wholly of” means that the goods are, except for negligible or insignificant 
quantities of some other material or materials, composed completely of the named 
material; 


* * . * * * 


With regard to the application of the quantitative concepts specified above, it is in- 
tended that the de minimis rule apply. 

As the submitted garments are composed of a blend of cashmere and cotton, a critical 
issue in the proper classification of the subject garments, is the interpretation of “wholly 
of.” This understanding is important at the subheading level where garments will be classi- 
fied in the provision for “wholly of” cashmere or in the alternate provision for other wool 
fibers. As set forth in the definition in General Note 19(e)(i), HTSUS, it is clear that any 
such interpretation will call for some quantitative limitations which, if exceeded, would re- 
sult in a garment that is not “wholly of cashmere”. Although the definition of “wholly of” 
as set forth in the above cited General Note does not provide guidance with respect to a 
limiting “quantitative restriction”, it does provide us with guidance via the use of certain 
terminology reflected in that definition. In particular, that definition makes reference to 
“negligible or insignificant quantities” and “de minimis.” 

The term “negligible” as defined in Webster’s Ninth New Collegiate Dictionary, 1991, at 
791, states, “so small or unimportant or of so little consequence as to warrant little or no 
attention.” Read in terms of the “wholly of” definition, it would indicate that the amount of 
the blended fiber is so small as to have little to no consequence on the ultimate product. The 
same source, at 626, defines “insignificant” as, “lacking meaning or import; not worth con- 
sidering.” Stated another way, the role of the blended fiber must be insignificant to the gar- 
ment. To complete our understanding of “wholly of”, there is one more concept that needs 
to be introduced, that is, de minimis. The de minimis rule provides that an ingredient or 
component of an article may be ignored for classification purposes depending upon wheth- 
er or not the amount used has noticeably changed or affected the nature of the article. 

As such, when reading these concepts together in our understanding of “wholly of” we 
arrive at a two prong definition: 

1. where the blended fiber is introduced into the cashmere in an amount so small 
that it is determined to be of little importance to the garment itself; or 
2. where the blended fiber adds little to no commercial significance to the garment 
the garment is considered for classification purposes, “wholly of” cashmere 

As we stated in HQ 962706, dated August 17, 1999, 

With respect to the first prong, the “amount” that will trigger “importance” to the gar- 
ment, will vary with the particular fiber blend. In speaking with different members of 
the fabric and garment industry it was brought to our attention that when referring to 
spandex, a percentage such as 2 percent could be considered significant. When refer- 
ring to other blended fibers, it is our belief that depending on the fiber, over 3 percent of 
an “other fiber” could be considered significant 

As such, we emphasize that the caveat in this definition is that results will vary de- 
pending on the fiber used and the role/significance of that specific fiber to the garment 
in question. As such, the results obtained by application of this definition on any one 
garment, should in no way be understood to be applicable to other garments. This is 
because different results will be obtained depending on the amount of blended fiber 
present in the garment and the role it plays in that particular garment. 

In the case of the merchandise at issue, it is clear that we do not have a situation where 
one needs toclosely examine the inherent attributes which may be imparted by asmall per- 
centage ofa particular blended fiber on an otherwise cashmere garment. As the subject gar- 
ment is composed of fabric containing 49 percent cotton fibers (that is, almost equaling the 
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amount of cashmere found in the garment) one cannot dispute that this amount adds both 
importance as well as commercial significance to the garment. 

As such, we find that the cotton fibers in the knit fabric in these garments is not negligi- 
ble or insignificant and thus for classification purposes these garments would not qualify 
as “wholly of cashmere.” 

Holding: 

Style CC1653 is classified in subheading 6110.10.2030, HTSUSA, which provides for 
“Sweaters, pullovers, sweatshirts, waistcoats (vests) and similar articles, knitted or cro- 
cheted: Of wool or fine animal hair: Other: Sweaters: Women’s.” The applicable general 
column one rate of duty is 16.4 percent ad valorem and the textile quota category is 446 

The designated textile and apparel category may be subdivided into parts. If so,visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that you check, close to the time of shipment, the Sta 
tus Report On Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs 
Service, which is updated weekly and is available at the local Customs office 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the loca 
Customs office prior to importing the merchandise to determine the current status of ar 
import restraints or requirements 


JOHN DURANT 


Director 


Commercial 


REVOCATION OF A RULING LETTER AND REVOCATION OF 
TARIFF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF ROLLS OF PACKAGING MATERIAL FOR 
BEVERAGE CONTAINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter and 
of treatment relating to the tariff classification of rolls of packaging ma 
terial for beverage containers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking a ruling letter pertaining to the tariff classification of rolls 
of packaging material for beverage containers and revoking any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. Notice of the proposed revocation was published the in 
CUSTOMS BULLETIN of January 19, 2000, Vol. 34, No. 2/3. No comments 
were received. 

EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 8, 2000. 

FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

In HQ 088332 dated April 8, 1991, Customs classified folding carton 
stock imported in rolls under heading 4819, of the Harmonized Tariff 
Schedule of the United States (HTSUS), which provides, in part, for 
cartons, boxes, cases, bags and other packing containers, of paper or pa- 
perboard. It is now Customs position that the carton stock is classifiable 
under heading 4811, HTSUS, which provides, in part, for paper, paper- 
board, cellulose wadding and webs of cellulose fibers, coated, impreg 
nated, covered or printed, in rolls or sheets. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking HQ 088322 
and any other ruling not specifically identified, in order to classify this 
merchandise under heading 4811 pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 963541 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Cus 
toms is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
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period. An importer’s reliance on a treatment of substantially identical 

transactions or on a specific ruling concerning the merchandise cov- 

sred by this notice which was not identified in this notice may raise the 

rebuttable presumption of lack of reasonable care on the part of the im- 
rter or its agents for importations subsequent to the effective date of 
s final decision. 


Jated: February 23, 2000. 


| 
i 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, February 23, 2000 
CLA-2 RR:CR:TE 963541 RH 
Category: Classification 
Tariff No. 4811.31.2010 


) F ifteenth Street, NW. 
ington, DC 20005 


tevocation of HQ 088322, dated April 8, 1991; Classification of packaging material for 
beverage containers; heading 4811; heading 4819; Amended Explanatory Notes; Je- 
velpak Corp. v. United States, 950 F. Supp. 343 (CIT 1996). 


DEAR MR. WEIGEL 
This is in reply to your letter of August 25, 1999, on behalf of Tetra Pak, Inc., requesting 
onsideration of Headquarters Ruling Letter (HQ) 088322, dated April 8, 1991, concern- 
ng the classification of rolls of packaging material for beverage containers (“folding carton 


In HQ 088322, Customs classified your client’s folding carton stock in heading 4819, of 
the Harmonized Tariff Schedule of the United States (HTSUS), which provides, in part, for 
-artons, boxes, cases, bags and other packing containers, of paper or paperboard. You sub- 
mit that the folding carton stock should have been classified in heading 4811, HTSUS 
which provides, in part, for paper, paperboard, cellulose wadding and webs of cellulose fi- 
bers, coated, impregnated, covered or printed, in rolls or sheets. 
We grant your request for confidential treatment of exhibits seven through twelve pur- 
uant to 19 CFR § 177.2(b)(7). These documents provide illustrations and explanations of 
the detailed steps used in your client’s filling machine to create a finished beverage carton 
Pursuant to section 625(c), Tariff Act 1930, as amended (19 U.S.C. 1625(c)), notice of the 
proposed revocation of HQ 088322 was published on January 19, 2000, in the Customs 
BULLETIN, Volume 34, Number 2/3. No comments were received. 
Facts 
Tetra Pak is the U.S. marketing company for Tetra Pak products in the United States, 
i.e., filling machines which package liquids in aseptic paper packages. Tetra Pak imports 
the packaging material and other items used in the filling machines. 
[he imported Tetra Pak packaging material is made using clay coated paperboard which 
is bleached and weighs more than 150 g/m? and is 0.3 mm or more in thickness. It has a 
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width sufficient to produce multiple package designs, whi 

part of the printing process, scored in numerous places. This p 

nated with aluminum foil on one side and polyethylene on both s 

rial consists of 65 percent paper, 30 percent polyethylene and 5 | 

weight. After application of the foil and polyethylene, the ps “ aging m 

wr creased before importation The roll of printed and coated i 
ton design width rolls weighing approximately 200 pounds and 

images 

_ Your submission lists fifteen detailed steps o 

iling, except that references to oneies aah been omitted 
Phe packs aging material is in a roll that is fed into the m 
2 Ph ating unit assembly,” the horizontal top and botto 
container 2ased into the packaging material by two cr 
ach crease bar. Th is crease is made by bending the packaging 
reases the polyethylene, aluminum and paper, so that the packz 
ye created later. 
A longitudinal strip is applied to the outer edge 
which is required to seal the packaging material 
lhe strip creates the seal that runs from the top t 
An outer strip is applied to the outer side of the paper < 
is weed t to prevent the package from tearing when the packay 
A hole is punched into the packaging material at the locz 
lied to form the opening in each box to allow the consumer 
atch/strip is applied to cover the access hole. T 
paper what will be the inside of the package. It is re 
he product 
lhe aluminum pull tab strip is applied to close the hole on th 
h e strip the consumer removes to access the product 
1is point, the processed packaging material is still in one 
then passes through the hydrogen pero: 
the filling process occurs in a sterile environment 
The prepared packaging material is then curved to form a continu 
forming stations, a tube is created and sealed using the longitudin 
sure to join th e two sides of the packaging material togethe 
hout any longitudinal creases because the tube must be of 
rly. If th e packaging material had longitudinal creases in i 
a round sh ape; longitudinal creases would cause the tube to c 
impossible. Additionally, thereis around filling float assembly withi 
he longitudinal seals are formed that requires a round tube to fun 

11. The continuous tube is then filled with product 

12. In the next step, the tube is converted into a container by 

Also, the shape of the side and top begin to be formed by jaws I 

naterial. A set of mechanical jaws grabs the continuous tube below the 
the tube, and applies induction heat to form the bottom seal of the first 
the second package. The first package is formed when the } 
Knives cut the first packz age from the tube. The jaws then release the 
tube advances through the filler. 

A second set of mechanical jaws grabs the tube again below the ig 
induction heat to form the bottom seal of the second package al the tor 
package. The second package is formed when the jaws clamp the tul 
ond package from the tube. The jaws then release the second pac aaa" 
specifically the former flaps, create the longitudinal and transverse creases ir 
er. The mechanical jaw assemblies’ former flaps are similar to an externa 
the shape of the sides of the final package. The former flaps come into and 

1e product-filled tube. Through this action, the tube is compressed and the 
sure from the product acts like a mandrel for forming the tube into th 
ich of the two “flaps” has 3 panels. Additionally, the jaws s 
| lines of the package while sealing the ends. The jaws thereby deter 
» sides of the package. They form the sides of the pillow shaped package 


} 
sal af 
Cai Ol 
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the flaps which causes the packaging material to crease at the paper’s scored locations and 
the container to take its shape. 

13. Any improperly filled package or package out of design registration is ejected from the 
machine at this point. 

14. Final forming takes place in the final forming station wheel and the completed, filled 
container is transferred to the exiting conveyor. 

15. The completed, filled and shaped container exits the machine. 


What is the correct tariff classification of the packaging material under the HTSUS? 


Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
the headings and any relative section or chapter notes. Where goods cannot be classified 
y on the basis of GRI 1, the remaining GRI will be applied 
litionally, in interpreting the headings and subheadings, Customs looks to the Har- 
ed Commodity Description and Coding System Explanatory Notes (EN), which are 
ally binding, but are recognized as the official interpretation of the Harmonized Sys- 
it the international level. It is Customs practice to follow, whenever possible, the 
s of the EN when interpreting the HTSUS. T.D. 89-80. 
In your opinion, the Tetra Pak packaging material is classifiable under heading 4811, 
ITSUS, which encompasses 
Paper, paperboard, cellulose wadding and webs of cellulose fibers, coated, impreg- 
ated, covered, surface-colored, surface-decorated or printed, in rolls or sheets, other 
goods of the kind described in heading 4803, 4809 or 4810 


In HQ 088322, dated April 8, 1991, Customs classified your client’s “folding carton 
stock” in heading 4819, HTSUS, which provides for 
Cartons, boxes, cases, bags and other packing containers, of paper, paperboard, cellu- 
lose wadding or webs of cellulose fibers; box files, letter trays and similar articles, of 
paper or paperboard of a kind used in offices, shops or the like. 


Customs found that the carton stock in HQ 088322 had been cut into rolls, creased, 
marked, punched, printed, lined and coated in such a manner that the character of the 
drink container became evident and it was committed to use as such. Thus, we dismissed 

etra Pak’s assertions that the imported merchandise fit within the terms of heading 4811 

, nd several errors in HQ 088322. The ruling stated that heading 4811 “serves to clas- 
sify unprinted, blank or bleached carton stock and parts of cartons which, by themselves, 
do not yet carry the character ofacontainer.” This statement is simply incorrect. The scope 
of heading 4811 specifically encompasses printed products in rolls or sheets, and allows the 
products to be, among other things, coated or impregnated. Therefore, the material in HQ 
088322 falls squarely within the terms of heading 4811, 7.e., it is coated, covered printed 
and imported in rolls. As pointed out in your ruling request, Customs has consistently clas- 
sified carton stock imported in rolls or sheets in heading 4811, and finished, but unas- 
sembled cartons in heading 4819. See NY 882641, dated March 15, 1993; NY B80969, dated 
January 14, 1997; NY 852997, dated June 7, 1990; NY 874961, dated June 5, 1992; NY 
895794, dated March 28, 1994; and NY 867887, dated October 21, 1991. 

Customs also erred in HQ 088322 in finding that the paperboard fell within the scope of 
heading 4819. The EN to heading 4819, both the current version and those in effect in 1991, 
provide, in part, that the heading includes “cartons, boxes and cases in the flat in one 
piece for assembly by folding and slotting (e.g., cake boxes).” Emphasis supplied. The rul- 
ing stated that the terms “in one piece” provide for cartons, boxes, etc., which “arecomplete 
in and of themselves, as opposed to boxes which have two or more components such as a 
bottom and top/lid.” We see no legal basis or explanatory guidance supporting this state- 
ment. The ruling further stated that “there is no restriction that would serve to exclude 
boxes or cartons in one piece from being imported in bulk or roll form.” We disagree 

In light of the guidance from the EN to heading 4819, we do not agree that the heading is 
intended to cover merchandise imported in rolls. However, even if boxes, cartons, etc. of 
heading 4819 were importable in bulk or roll form, we disagree that the carton stock in HQ 
088322 was so far advanced that its character or identity as a container [in one piece] 
became evident. Customs found that the rolls of carton stock had been sufficiently ad- 
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be considered incomplete or unfinished containers and were no longer classifi- 
s a material of heading 4811, stating 
Simple coated paperboard material becomes classifiable as an [sic] carton of heading 
4819, HTSUSA, when its character or identity as an article becomes evident an [sic] it 
’ sn finished or processed to the point at which it has become irrevocable com- 
is that article 
gue that “irrevocably committed to use” and “identity as an article” are not tests 
der the HTSUS. Under GRI 2(a), HTSUS, the test is “essential character.” Further- 
y t that evenifa GRI 2(a) analysis were applicable, classification would not be 
1 heading 4819 because the printed and coated paper does not have the essential character 
1 container. support these claims, you cite FW. Myers. Inc. v. United States, 240 F. 
333, 336 (Cust. Ct. 1965) (An essential characteristic of a box is that it be capable of 
yntainer), and Coty, Inc. v. United States, 54 Treas. Dec. 347 (1928) (Merchandise 
fied as paperboard rather than unassembled boxes because the paperboard, 
was not susceptible for use as containers in that neither end was closed 
osed without the addition of paste, glue, or other means of fastening 
tors such as “irrevoc ommitted to use” and “iden- 
ential character under GRI 2 we nevertheless agree 
1Q 088322 does not possess the essential character of a con- 
ls of pay ard do not « olve into single beveras artons —_ one piece] 
e been creased, sanitized, filled with product, cut and sealed in the filling ma- 
1ese processes occur after importation as described in detail in the FAC’ 
fthe packaging material in heading 4811 is also supported by the recently 
zs 4811 and 4819. The World Customs Organization, Harmonized 
Session, considered the classification of the “Tetra Brik” and 
products consisting of rolls of paper covered with polyethylene and/or 
sd in rolls and used for the manufacture of packaging for beverages. ! 
mittee agreed that the creasing and printing of the products to facilitate pro- 
idual cartons did not justify classification as unfinished or incomplete 
ag 48.19. The Committe je nally decided that the products should be classi- 
iding 48.11 rather than under heading 48.19 by application of GRI 2(a). See 


or 
February 17, 1995 
h 


e HSC on April 15, 1995, A 


ador pted | bv th 


ollowing new second paragraph 
1 paperboard for the manufacture of packaging for beverages and other 
inted with texts and illustrations referring to the goods to be packaged 
es with thi in transpé arent sheets of plastics, with or without 
he face which will form the inside of the packaging), are also 
These products may be creased and marked to identify indi- 
cut from the rolls 
New exclusion (¢ 
lowing new exclusion (c 
, covered and printed paper or paperboard of heading 48.11, presented in 
rolls, used for the manufacture of containers and creased and marked to identify indi- 
vidual containers to be cut from the rolls 
As the court noted in Jewelpak Corp. v. United States, 950 F. Supp. 343 (CIT 1996), the 
EN were drafted subsequent to the Harmonized System nomenclature itself, and “will be 
modified from time to time by the CCC’s Harmonized System Committee.” In Jewel 
pak, the court confirmed that “Customs can properly use an amended EN to determine the 
common meaning ofa tariffterm, even though the merchandise at issue is then reclassified 
under a higher tariff.” Jd. At 351 
Based on the foregoing reasons, we find that the coated, covered, printed packaging ma- 
terialimported in rolls is fully described by the heading test 4811 and isclassifiable there by 
GRI 1 


e made by the Swiss manufacturer and are the same in all material respects to the Te 
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Holding: 

HQ 088322 is hereby revoked. The Tetra Pak packaging material is classifiable under 
subheading 4811.31.2010, HTSUS, which provides for “Paper, paperboard, cellulose wad- 
ding and webs of cellulose fibers, coated, impregnated, covered, surface-colored, surface- 
decorated or printed, in rolls or sheets, other than goods of the kind described in heading 
4803, 4809 or 4810: Paper and paperboard, coated, impregnated or covered with plastics 
(excluding adhesives): Bleached, weighing more than 150 g/m2: 0.3 mm or more in thick- 
ness: Base stock for milk cartons and other beverage containers.” 

Merchandise imported under this tariff provision is duty free. 

HQ 088322, dated April 8, 1991, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF 
ENDORSED CHECKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to the classification of bank checks sent to Mexico, en- 
dorsed, processed, and returned to the United States 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking a ruling pertaining to the classification of bank checks sent 
to Mexico where they are endorsed, processed, and then returned to the 
United States, and revoking any treatment previously accorded by Cus- 
toms to substantially identical merchandise. Notice of the proposed re- 
vocation was published in the CUSTOMS BULLETIN of December 29, 1999, 
Vol. 33, No. 52. One comment was received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 8, 2000. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Branch, (202) 927-1031. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
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cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In HQ 114440, dated October 1, 1998, the classification of bank 
checks was determined to be under the provision for other printed mat- 
ter not elsewhere provided for, in subheading 4911.99.80, Harmonized 
Tariff Schedule of the United States (HTSUS). It was also determined 
that, pursuant to 31 U.S.C. 1512(a)(3) and 19 CFR 103.11(u), the en- 
dorsed checks were not “monetary instruments” and that they are not 
reportable pursuant to 31 U.S.C. 5316. A review of that ruling has re- 
vealed that the classification is in error. The goods in question should 
have been classified in subheading 4907.00.00, HTSUS, which provides 
for banknotes; check forms; stock, share or bond certificates and simi- 
lar documents of title. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking HQ 114440, 
and any other ruling not specifically identified on identical or substan- 
tially similar merchandise to reflect the proper classification of the sub- 
ject bank checks, pursuant to the analysis set forth in Customs 
Headquarters Ruling Letter (HQ) 962499 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical merchandise 

In regard to that portion of HQ 114440 concerning “monetary in- 
struments”, we have been informed that the Department of the Trea- 
sury Financial Crimes Enforcement Network (FINCEN) has been 
delegated the authority to address questions related to the Bank Secre- 
cy Act, including determinations of which instruments constitute 
“monetary instruments.” Since FINCEN has the responsibility con- 
cerning determinations made pursuant to the Bank Secrecy Act and the 
regulations promulgated thereunder, Customs did not have authority 
to rule whether the goods described in HQ 114440 were monetary 
instruments. Accordingly, that portion of HQ 114440 is void ab initio. 

The original notice concerning HQ 114440 was published in the Cus- 
TOMS BULLETIN as a proposed modification. Since the discussion and 
holding in HQ 114440 concerning monetary instruments was void ab 
initio, Customs has determined that the entire ruling is in error and, 
therefore, it is appropriate to revoke that ruling in its entirety. There is 
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10 detriment to the public by this change since Customs has no author- 
ity in the area of monetary instruments. Accordingly, it would be point- 
istoms to solicit comments on that matter. 
As stated in the proposed notice, this revocation will cover any 
rs on this issue which may exist but have not been specifically i 
arty — has received an interpretive ruling or decision 
t iternal advice memorandum or decision or protest 
cision) on the issue subject to this notice, should have ad 
luring the notice period. Similarly, pursuant to 
Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
king any treatment previously accorded by Customs to sub- 
ical transactions. This treatment may, among othe 
been the result of the importer’s reliance on a ruling is 
hird party, Customs personnel applying a rulin 
iportations involving the same or similar n nerchandi 
or Customs previous interpretation of the Harmoni:z 
f the United States. Any person involved in substantia 
sactions should have advised Customs duri 


\ny | 


ter’s reliance on a treatment of substantially i 
tions or on a specific ruling concerning the merchandi 
otice which was not identified in this noti 
resumption of lack of reasonable care on tl 
porter or its agents for importations subsequent to the 


lai aecision 


: February 16, 2000 
JOHN E 
for John Durar 
Commercial Rulings 


1 VANN, ESQUIRE 
ind Park Drive, Suite 2-100 
TX 79912 
Revocation of, and treatment relating to, the classification of bank checks sent to 
ico, endorsed, processed, and returned to the United States 


ap Ms Vann 
This is in reply to your request, on behalf of Electronic Data Management International 


hereafter referred to as EDM), to reconsider Headquarters Ruling Letter (HQ 
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114440, dated October 1, 1998. That ruling held that the classification of bank checks sent 
to Mexico where they are endorsed, processe a and then returned to the United States, was 
under the provision for other printed matter not elsewhere provided for, in subheading 
4911.99.80, Harmonized Tariff Schedule of the United States (HTSUS). Our ruling on the 
matter follows 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of HQ 114440 was published on December 29, 1999, in the Cus- 
TOMS BULLETIN, ume 33, Number 52. One comment was received 


Facts 
The facts, as stated in HQ 114440, are 
EDM, through its Mexican subsidiary, EDM del Norte, S. de R.L. de C.V., Cd. Juarez, 


Chih., Mexico, provi data processing services to various ued located 
throughout the United States, including remittance processing of payments made to 


EDMs customers ayees”) by the Payees various customers. In connection with 


such data processing services, EDM proposes to export bank checks from E] Paso to its 
Mexican subsidiary’s fac 9 in Cd. Juarez for processing and then return them tothe 


United States through the Port of El Paso, Texas, after processing 
Specifically, EDM will receive from Payees (for whom EDM provides data processing 
. rvices) unopene d letters containing customer account statements and payment 
necks drawn on U.S. banks by customers of Payees and made out to Payees. EDM will 
tremens the unopened letters to Mexico for processing after which the bank checks 
will be returned to the United States. Some of these letters may also contain corre- 
spondence and/or cash, although cash payments sh be rare and for small amounts 
Such correspondence and/or cash also would be returned to the United States after 
processing 
In Mexico, the letters will be opened < , mounts data-entered and posted 
elec tronically o the customers [sic] accounts. Copies (i.e., electronic images) of the 
also be made by means of an electroni ining process. The original 
oaks will be « rsed in Mexico “For deposit only account of [name and ac- 


t number of 


count nur I will then be returned 
to the U.S. for deposit into Payees’ bank accounts and for Federal Reserve System 


clearance 


You stated telephonically that the subject checks are not endorsed when they are sent 
to Mexi co 


In your request for reconsiderati i as arevised factual 


lescription. Not included in the facts se ove, is the following pertinent information 
1. EDM proposes to export, | process, and return, in addition to bank checks, includ- 
ing pe rsonal checks and cashier’s checks, tra‘ 
amounts of cash 


2.A magnetic ink characte 


ler’s checks, money orders, and minor 


recognition (micr) label will be placed on the lower right 


t 
hand corner of instrument to allow faster, more efficient processing in the United 
States 


Please note that a revocation of a prior Customs ruling will, barring unusual circum- 
stances, be limited to the goods ruled upon in the prior ruling HQ 114440 only concerned 
bank checks and, therefore, Customs will not expand this ruling to cover other goods not 
expressly dealt with in HQ 114440 

In HQ 114440, Customs ruled that the indorsed bank checks being returned to the 
United States were not monetary instruments and = it they were not classifiable under 
the duty-free provision for banknotes; check forn 1s; : <, share or bond certificates 
and similar documents of title, in heading 4907 ; : r¢ classification was de- 
termined to be under the dutiable provision f 1er printed matter, in subheading 
4911.99.80, HTSl 1S 


Issue: 
The issue presented is under which heading, 4907 or 4911, are endorsed bank checks 
classifiable. 
Law and Analysis 
Heading 4907.00.00, HTSUS, provides 
4907 Unused postage, revenue or similar stamps of current or new issue in the 
country to which they are destined; stamp-impressed paper; banknotes; check 
forms; stock, share or bond certificates and similar documents of title. 
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Heading 4911, HTSUS, provides: 
4911 Other printed matter, including printed pictures and photographs 


Clearly, ifthe goods in question fall within the purview of heading 4907, they do not quali- 
fy for classification under heading 4911 because “other” means goods which are not classi- 
fiable under any of the preceding headings. 

Additional U.S. Note 2 to chapter 49 provides, in pertinent part 


2. Currency in current circulation in any country imported for monetary purposes 
and securities and similar evidences of value provided for in heading 4907 shall be ad- 
mitted without formal customs consumption entry or the payment of duty. (italics add- 
ed) 


Pursuant to Note 2, U.S. currency returning to the United States is neither dutiable nor 
subject to Customs entry requirements. That leaves the question of whether the language 
of heading 4907, “stock, share or bond certificates and similar documents of title”, include 
endorsed bank checks. After fully reconsidering the matter, Customs answer to that ques- 
tion is in the affirmative 

Stocks and shares (e.g. mutual fund shares) are both evidences of ownership and evi- 
dences of cash values due to the owner thereof. Bonds and banknotes are evidences of sums 
certain due the owner. All are documents showing that the owner has a legal entitlement to 
a sum of money. Customs perceives little difference between endorsed bank checks and the 
types of instruments named in heading 4907.00.00. Accordingly, such checks are “ le 
documents of title” within the purview of that heading. 

In regard to that portion of HQ 114440 which ruled that endorsed bank checks were not 
‘monetary instruments” within the purview of 31 U.S.C. 5312(a)(3) and 31 CFR 103.11(u), 
we have been informed that the Department of the Treasury Financial Crimes Enforce- 
ment Network (FINCEN) has been delegated the authority to address ruling requests re- 
lated to the Bank Secrecy Act, including determinations of which instruments constitute 
“monetary instruments.” Since FINCEN has the responsibility concerning determina- 
tions made pursuant to the Bank Secrecy Act and the regulations promulgated thereunder, 
Customs did not have authority to rule whether the goods described in HQ 114440 were 
monetary instruments. Accordingly, that portion of HQ 114440 is void ab initio 


Holding 


HQ 114440 dated October 1, 1998, is hereby revoked. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN 

Endorsed bank checks, as described above, imported into the United States are properly 
classifiable under heading 4907.00.00, HTSUS, duty-free, and, pursuant to Additional 
Note 2, not subject to Customs entry requirements. 

Requests for rulings falling within the purview of 31 U.S.C. 5312, and its implementing 
regulations, should be directed to the Office of Compliance and Regulatory Enforcement 
Financial Crimes Enforcement Network, U.S. Department of the Treasury, ATTN.: Frank- 
lin Court Building, 2070 Chain Bridge Road, Suite 200, Vienna, Virginia 22182 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 
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WITHDRAWAL OF PROPOSED REVOCATION OF A CUSTOMS 
RULING LETTER AND TARIFF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF A WOMEN’S “PURSE” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed revocation of tariff classifi- 
cation ruling letter. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to revoke a ruling letter pertaining to the tar- 
iff classification of a women’s “purse”. Notice of the proposed revoca- 
tion was published on January 26, 2000, in the Customs BULLETIN, 
pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057 (1993)). 


EFFECTIVE DATE: March 8, 2000. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Office 
of Regulations and Rulings, Textile Branch, U.S. Customs Service, 1300 
Pennsylvania Ave. NW, Washington, DC 20229 (202) 927-1695. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion), of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), on January 26, 2000, Cus- 
toms published a notice in the CUSTOMS BULLETIN, Volume 34, Number 
4, proposing to revoke New York Ruling Letter (NY) B84460, dated May 
22, 1997, which classified a women’s clutch “purse” in subheading 
4202.22.1500, Harmonized Tariff Schedule of the United States 
(HTSUS). At this time, Customs has determined that the classification 
issue warrants further review. 

Therefore, this notice advises interested parties that Customs is with- 
drawing its proposal to revoke the ruling set forth above. 

The merchandise subject to the ruling will thus continue to be classi- 
fied in subheading, 4202.22.1500, HTSUS, and NY B84460 remains in 
full force and effect. 


Dated: February 18, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division. 














Index 


Customs Bulletin and Decisions 
Vol. 34, No. 10, March 8 2000 


U.S. Customs Service 


Treasury Decisions 


Accreditation of Commercial Testing Laboratories; approval 
of commercial gaugers; correction; 19 CFR Part 151; RIN 
1515-AB60 

Retraction of revocation notice 


General Notices 


Announcement of a general program test: Procedure for Transfer of 
Accompanied (International) In-Transit Baggage . 


CUSTOMS RULINGS LETTERS AND TREATMENT 
Tariff classification: 
Proposed revocation: 
Woman’s knit pullover sweater ... 
Women’s “Purse”; withdrawal .... 
Revocation: 
Endorsed checks shdahroahpatlan Bra 
Rolls of packaging material for beverage containers . . 


Federal Recycling Program 
Printed on Recycled Paper 


US.G.P.O. 2000-461-850-80074 











